THE AIM OF THIS SHORT ARTICLE is to consider the central differences in the law on taking jurisdiction in civil and commercial disputes between those common law provinces that have implemented a statute on jurisdiction and those common law provinces that continue to rely on the common law. 1 Jurisdiction is a broad topic and therefore this consideration must be somewhat selective, aiming to find the points of greatest divergence. 2 And before those differences can be identified and assessed, a general overview of the two approaches is required as context. That overview requires some history as to how the common law approach has evolved. 3 
I. APPROACHES TO JURISDICTION
In the early common law, there were two bases for jurisdiction in personam over a defendant: presence and submission. 4 However, in nineteenth-century England the Common Law Procedure Act, 1852 5 authorized courts to assume jurisdiction over defendants who resided outside the forum under provisions allowing for service of the originating process ex juris. A similar development occurred in Canada as each province adopted rules governing service ex juris. While the various Canadian regimes were not uniform, under the typical approach the provisions set out enumerated situations in which the plaintiff was allowed to serve an originating process ex juris without leave of the court. In addition, the plaintiff could apply to the court for leave to serve ex juris in any other case. 6 This basis for taking jurisdiction is called "assumed jurisdiction." 7 Originally, the grounds for service ex juris set the boundaries of a court's assumed jurisdiction: It was as broad or as narrow as its rules permitting service abroad. But holding that the rules for service ex juris do not by themselves confer jurisdiction on the courts.
8
The Supreme Court of Canada held that there had to be "some limits to the exercise of jurisdiction against persons outside the province." 9 Those limits could not be found in the various provincial rules for service ex juris. For the Court, Justice La Forest indicated that the correct approach was to allow for proceedings when there was "a real and substantial connection with the action," because that approach provided "a reasonable balance between the rights of the parties." Its purposes, in part, were to establish a uniform set of standards for determining jurisdiction and to ensure that Canadian jurisdictional rules were consistent with the principles underlying Morguard. It has been implemented in Saskatchewan, 12 British Columbia, 13 and Nova Scotia.
14
The law on taking jurisdiction in the other common law provinces and territories remains primarily based in the common law. Since the CJPTA was drafted with Morguard firmly in mind, one might have thought that the law on assumed jurisdiction would be reasonably similar as between provinces with the CJPTA and provinces relying on the common law. However, different approaches emerged.
In factor was determinative but that they all had to be weighed together. 16 Under the Muscutt approach, it became common to refer to the "real and substantial connection test." For over a decade, this approach was used inside and outside 17 Ontario as the test for assumed jurisdiction. The British Columbia courts, however, tended not to apply the eight Muscutt factors specifically, but to rely simply on the general proposition that there must be a real and substantial connection between the court and the defendant or between the court and the subject matter of the litigation.
18
In addition, the New Brunswick Court of Appeal, in Coutu v Gauthier (Estate), 19 cast doubt on the need for courts to adopt the Muscutt test. Chief Justice Drapeau stressed the importance of distinguishing issues of jurisdiction simpliciter from issues of forum non conveniens and of not conflating the applicable tests. To his mind, most of the eight Muscutt factors were directed towards the ascertainment of the convenient forum. He thought that the essence of the real and substantial connection test was captured by the first Muscutt factor: The connection between the forum and the plaintiff's claim. 20 For its approach, the CJPTA drew directly on the Morguard principle in its provisions on territorial competence. It provides in section 3(e) for territorial competence in situations in which "there is a real and substantial connection between [enacting province or territory] and the facts on which the proceeding against that person is based."
21
Section 10 of the CJPTA goes on to develop the concept of real and substantial connection by providing a list of connections that are presumed, subject to being rebutted, to satisfy the test. The list is explicitly open-ended: The plaintiff remains free to establish other circumstances that constitute a real and substantial connection between the forum and the facts on which a proceeding is based.
Because it is open-ended, the CJPTA approach requires that the court have a means to analyze whether there is a real and substantial connection to the forum in cases falling outside the presumptions. the Nova Scotia Court of Appeal applied the eight factors from Muscutt.
22
Justice Saunders stressed that fairness to both parties was important at the jurisdiction simpliciter stage as well as at the forum non conveniens stage. In stark contrast to the approach in Nova Scotia, the British Columbia Court of Appeal indicated that "any reliance on the Muscutt factors as a guide to determining the question of jurisdiction came to an end in British Columbia with the coming into force of the CJPTA."
23
The statute itself does not mandate this conclusion, since it leaves open the means of analysis to be used in cases not fitting one of the presumptions. But this conclusion is consistent with the general hostility, mentioned above, of the British Columbia courts to the Muscutt approach.
In 2012 the Supreme Court of Canada further developed the law on assumed jurisdiction in Club Resorts Ltd v Van Breda.
24
The most important development was the Court's conclusion that the real and substantial connection test should no longer be used directly as a rule governing the taking of jurisdiction.
25
It held that it was a constitutional principle which operates at a higher level of generality. Instead, the real and substantial connection required for assumed jurisdiction had to be found in each case through a "presumptive connecting factor," a factor that triggers a presumption of such a connection.
26
When a presumptive connecting factor is established, the defendant can rebut the presumption.
27
The Court stated that it would not set out a definitive list of presumptive connecting factors. The claims before the Court were in tort, and so the Court identified four presumptive connecting factors for tort claims: that the defendant is domiciled or resident in the forum, that the defendant carries on business in the forum, that the tort was committed in the forum, and that a contract connected with the dispute was made in the forum. 28 The Court acknowledged that additional presumptive connecting factors would need to be identified by lower courts. It held that "[i]n identifying new presumptive factors, a court should look to connections that give rise to a relationship with the forum that is similar in nature to the ones which result from the listed factors."
29
The most significant change from the Muscutt approach was that the Court held that where no presumptive connecting factor is established, a court cannot It is not open to the plaintiff to establish jurisdiction by identifying factual connections that, while not amounting to a presumptive connecting factor, collectively warrant the court hearing the dispute.
As the law is now, the important differences between the common law approach and the CJPTA approach to jurisdiction are as follows.
1. The common law retains jurisdiction based on the defendant's presence in the province at the time he or she was served with process. The CJPTA abolishes presence-based jurisdiction and instead uses the defendant's ordinary residence in the province as a basis for jurisdiction. 2. At common law, an aggregation of factual connections, none of which amount to a presumptive connecting factor, cannot be a basis for assumed jurisdiction. The position under the CJPTA is less certain. 3. All of the presumptions listed in section 10 of the CJPTA are bases for assumed jurisdiction in CJPTA provinces. However, some of these presumptions may not be recognized as presumptive connecting factors at common law. 4. The common law might recognize presumptive connecting factors that were deliberately excluded from the list of section 10 CJPTA presumptions. 5. At common law, the court has no jurisdiction to determine title to, or the right to possession of, immovable property outside the province. This is likely also the case under the CJPTA, but there is some ambiguity on the matter because of the statute's wording.
30. Ibid at paras 81, 93.
II. PRESENCE VERSUS ORDINARY RESIDENCE
At common law, the central basis for jurisdiction in personam has been territorial power. If the plaintiff serves the defendant with process-the document commencing the proceedings-while the defendant is present in the forum, then the local courts have jurisdiction to hear an action in personam against that defendant. The presence need not have any particular duration: Purely transitory presence is sufficient.
31
The only limitation is in situations in which the defendant's presence in the forum is involuntary because of duress or fraud.
32
The merits of grounding jurisdiction on presence have been questioned, especially because of the possibility that the presence might be fleeting and thus the connection with the jurisdiction might be weak. Presence, however, is a long-standing basis for taking jurisdiction and, having been recently confirmed by the Supreme Court of Canada in Chevron Corp v Yaiguaje, it does not appear that common law courts are likely to reconsider this basis for jurisdiction in the near future. It is relatively easy to determine whether an individual is present in the jurisdiction. Corporations and partnerships are more complex and, as a result, the common law has developed tests for determining the presence of these legal entities.
34
In contrast, presence is not a basis for jurisdiction under the CJPTA. Rather, the CJPTA provides, in section 3(d), for jurisdiction when the defendant is "ordinarily resident" in the forum at the time of the commencement of the proceedings.
35
This is a more stringent requirement than presence. There is a growing jurisprudence on the meaning of ordinary residence. It is not necessary that an individual intend to make his or her home indefinitely in the jurisdiction, and an individual is not prohibited from having more than one ordinary residence, assuming a sufficient degree of settled purpose is evident in both places.
38
Under this definition, the question arises as to what constitutes a settled purpose or a customary mode of life. The purpose need not involve staying forever: Much shorter periods, even with a definitive end in sight, can qualify as a settled purpose.
39
A comprehensive analysis considers the residence of family members, location of furniture, ownership of property, and other relevant aspects of an individual's life.
The CJPTA contains specific provisions addressing the ordinary residence of corporations and partnerships. 40 Section 7 provides that a corporation is ordinarily resident in the province only if: 
42
The two approaches differ not only in the degree of connection to the forum they require, but also in the way they consider the relevant time of assessment. The common law looks at presence at the time of the service of process on the defendant. In contrast, the CJPTA looks at ordinary residence at the time of the commencement of proceedings. While the CJPTA does not define what it means to commence proceedings, the procedural rules in the relevant provinces generally provide that proceedings are commenced by the issuing of process by the court. This typically occurs somewhat earlier than service on the defendant. As noted above, in Club Resorts, the Court held that the defendant's residence in the province is a presumptive connecting factor in a tort claim. In subsequent decisions, this connection and others that the court set out for tort claims have been used beyond the tort context, such that they have become general presumptive connecting factors for all types of claims. 43 So the common law, like the CJPTA, includes jurisdiction based on the defendant's ordinary residence in the province. 44 The key difference is that the CJPTA rejects the defendant's presence as a basis for jurisdiction.
It is not surprising that the CJPTA does not use presence as a basis for jurisdiction. The modern trend is away from presence and toward concepts such as residence, and codifications prepared either for a single country or on a multilateral basis tend not to include it as a basis for jurisdiction. 45 It is therefore hard to fault the CJPTA's choice on this issue. However, a strong case can be made for retaining presence as a basis for jurisdiction at common law. 46 The highest courts in Canada and the United States continue to support it. 47 It flows from territorial sovereignty, such that those present in a jurisdiction owe allegiance to the institutions, including the courts, of that place. It accords with reasonable expectations, in that a defendant would reasonably expect to be sued and be able to defend where he or she is present. It promotes certainty, providing a court with a relatively clear and rigid rule about jurisdiction. And the doctrine's harshest consequences, seen usually in cases of purely transitory presence, can 43 be ameliorated through the doctrine of forum non conveniens. Accordingly, the elimination of presence-based jurisdiction is not a particularly strong reason for adopting the CJPTA. Ultimately, there is merit to both approaches, but on balance the Supreme Court of Canada should be commended for retaining presence as a basis for jurisdiction.
III. THE PRESUMPTIVE CONNECTING FACTORS A. THE REQUIREMENT
As noted above, under the approach in Club Resorts, courts cannot take jurisdiction, apart from doing so based on presence and consent, unless there is a presumptive connecting factor connecting the dispute with the forum.
48
This is a departure from the approach in Muscutt, under which a real and substantial connection could be established without reliance on a specific connecting factor.
In contrast, and as also noted in Part I, above, the list in CJPTA section 10 of presumed real and substantial connections is a subsidiary aspect of the more general basis of jurisdiction set out in section 3(e). That means, at least on the wording of the statute, a court could take jurisdiction under section 3(e) even in the absence of a presumption. Prior to Club Resorts, the courts did precisely this in several cases.
49
A critical question posed by Club Resorts is whether its approach to jurisdiction will influence the interpretation given to section 3(e). It could lead courts to hold that section 3(e) requires, if not one of the presumptions in section 10, a similar presumption recognized by the court, such that in the absence of either it could not take jurisdiction. This would make the approach under the CJPTA the same as that under the common law. In Aleong v Aleong the British Columbia Supreme Court examined this specific issue. 50 
It held that:
The idea of the court having a wide-ranging ability to establish other circumstances is very close to the "on-the-fly," case-by-case exercise of discretion rejected by Mr. Justice LeBel in Van Breda. It is not supported by Mr. Justice LeBel's discussion of the real and substantial connection test, or his discussion concerning identification of acceptable new presumptive connecting factors. It held that a presumptive connecting factor had to be established and that "a court should not assume jurisdiction on the basis of the combined effect of a number of non-presumptive connecting factors."
52
While some other cases have appeared to maintain a broader approach to section 3(e), 53 they have done so without specifically considering whether Club Resorts has narrowed its scope and so are less valuable as authority.
It is regrettable that Club Resorts imposed the requirement of a presumptive connecting factor for assumed jurisdiction. The Muscutt approach was flexible but its open-endedness did not lead to errors in individual cases. Sections 3(e) and 10 the CJPTA have preserved that flexibility. Insisting on a presumptive connecting factor-at common law and perhaps even under the CJPTA-now means that courts will have to identify such factors for a wide range of causes of action like unjust enrichment and breach of equitable duties. Courts will also have to struggle to apply presumptive connecting factors, such as the place of the tort being in the province, for torts such as conspiracy, negligent misrepresentation, and conversion. It is arguable whether the central goal of the Supreme Court of Canada, which was to attain a measure of certainty and predictability in the law on assumed jurisdiction, will end up being achieved.
54

B. THE FACTORS
The common law and the CJPTA both rely on presumptive connecting factors. A central comparative issue is whether the lists of such factors will be identical in the two contexts and, if not, what the differences will be. It is easiest to start with the factors listed in section 10 of the CJPTA. It would seem sensible to think that all of them would be accepted by common law courts as presumptive connecting factors. For example, section 10(e)(i) creates a presumption for a proceeding concerning contractual obligations when those obligations were, to a substantial extent, to be performed in the province. Section 10(e)(iii) creates a presumption for a proceeding concerning contractual obligations when the contract resulted from a solicitation of business in the province by the seller of property or services for use other than in the purchaser's business. not among the traditional grounds used by provinces to allow service ex juris in contract claims. But it would seem likely that common law courts will accept these as presumptive connecting factors, in large part because the CJPTA does.
One CJPTA presumptive connecting factor has been rejected by the common law approach, although for somewhat unusual reasons. Section 10(k) provides that in a proceeding to enforce a foreign judgment, a real and substantial connection to the forum is presumed to exist, though like all presumptions it can be rebutted. But, in Chevron, the Supreme Court of Canada concluded that because the analysis of a claim brought to recognize and enforce a foreign judgment considers the sufficiency of the rendering court's jurisdiction, that is the only required analysis of jurisdiction and there is no need for separate consideration of the enforcing court's jurisdiction. The Court stated:
In an action to recognize and enforce a foreign judgment where the foreign court validly assumed jurisdiction, there is no need to prove that a real and substantial connection exists between the enforcing forum and either the judgment debtor or the dispute. It makes little sense to compel such a connection when, owing to the nature of the action itself, it will frequently be lacking. Nor is it necessary, in order for the action to proceed, that the foreign debtor contemporaneously possess assets in the enforcing forum. Jurisdiction to recognize and enforce a foreign judgment within Ontario exists by virtue of the debtor being served on the basis of the outstanding debt resulting from the judgment.
56
This is not the place to debate the wisdom of this view of the law, 57 though it can perhaps be briefly noted that the Court's view that the basis for jurisdiction is found wholly in the defendant being served with process runs contrary to the Court's foundational decision in Morguard, which separated the issue of service of process from the issue of jurisdiction. The point here is simply the divergence between the common law and CJPTA approaches.
A more difficult issue is the extent to which the common law will develop presumptive connecting factors not found in the CJPTA and the extent to which courts in CJPTA provinces will then adopt those new factors under section 3(e). For example, in some provinces, the fact that the action is in respect of a contract made in the province is a ground for service ex juris. 58 However, the view that this particular connection is not sufficiently strong led to it being omitted from the CJPTA. connecting factor despite this lack of strength. 60 In Club Resorts, the Supreme Court of Canada suggested in passing that this is a presumptive connecting factor. 61 So there are two issues: whether the place of contract formation will survive sustained scrutiny as a presumptive connecting factor at common law, and, if so, whether the courts of CJPTA provinces will use that factor under section 3(e) despite its considered omission from section 10. It is possible, and perhaps likely, that the two approaches may come to different answers in respect of this factor.
Controversially, in Club Resorts, the Supreme Court of Canada held, with only minimal analysis, that in a tort claim a contract connected to the dispute and made in the province constitutes a presumptive connecting factor.
62
Such a presumption is not included in the CJPTA or in any province's list of enumerated grounds for service ex juris. The presumption raises several issues. First, as just noted, the place of making a contract is arguably not a strong connection to a particular forum. It seems even weaker in the context of a tort claim. Even if a connected contract matters in analyzing the tort claim, the focus on its place of formation, as opposed to its place of performance, may be misplaced. Second, courts now are faced with the difficult issue of determining when a contract is sufficiently "connected" to a tort claim. 63 The Supreme Court of Canada affirmed this factor in Lapointe Rosenstein Marchand Melançon LLP v Cassels Brock & Blackwell LLP. 64 In this case, the Ontario Superior Court of Justice had been critical of the lack of clarity provided by the Supreme Court of Canada, noting that the Court "did not really explain how it came up with this … presumptive connecting factor." 65 It suggested a narrow interpretation: That the factor should be understood to mean that an Ontario court has jurisdiction over a tort claim brought by a non-party to an Ontario contract that is connected with the dispute, if the non-party can be brought within the scope of the contractual relationship by the terms of the contract, and if the events that gave rise to the claim flowed from the relationship created by that contract.
66
The Court of Appeal for Ontario did not comment on this interpretation, but agreed with the motion judge that the presumptive connecting factor was established on the facts. 67 A majority of the Supreme Court of Canada held that this factor "requires that a defendant's conduct brings him or her within the scope of the contractual relationship and that the events that give rise to the claim flow from the relationship created by the contract." 68 In dissent, Justice Côté held that the defendants had not been brought within the scope of the contractual relationship and that, as such, the majority's approach amounted to allowing any contract connected to the tort claim to satisfy this factor.
69
While the debate about the interpretation of this factor is likely to continue, its existence as a factor in the common law analysis is clear. It is unclear whether the courts of CJPTA provinces will agree.
IV. IMMOVABLE PROPERTY
The general common law rule, invariably sourced to the decision of the House of Lords in British South Africa Co v Companhia de Moçambique, 70 is that a Canadian court has no jurisdiction to determine title to, or the right to possession of, immovable property situated outside the forum. The rationale underlying the rule is that a court should not grant a judgment which it has no power to enforce and which may bring the court into conflict with the authority of a foreign sovereign or the jurisdiction of a foreign court. 71 It is also clear that a foreign court includes one in another part of Canada and that foreign immovable property therefore includes land in another part of Canada. The rule raises important issues as to its scope and also has some exceptions. 72 In setting out rules for the taking of jurisdiction, the CJPTA does not mention the foreign immovable property rule. 73 While the matter is not entirely free from doubt, the common law rule likely continues to operate alongside the statutory scheme on the basis that the rule is one of subject matter jurisdiction rather than territorial jurisdiction and so is unaffected by the statute. 74 It would, however, be better for the CJPTA to have expressly addressed this important dimension of jurisdiction and so avoided ambiguity.
V. CONCLUSION
In Club Resorts, in making significant changes to the common law on jurisdiction, the Supreme Court of Canada noted that all of its comments "about the development of the common law principles of the law of conflicts are subject to provisions of specific statutes and rules of procedure." 75 This appears to accept that there is room for some difference in approach between the common law and the CJPTA. Nevertheless, the decision brought the common law much more in line with the CJPTA approach than it had previously been, certainly as far as Ontario is concerned.
In 2009, the Law Commission of Ontario issued a consultation paper examining the exercise of jurisdiction by Ontario courts in civil cases. 76 Written by Janet Walker, a leading Canadian private international law scholar, with input from a working group of other scholars in the field, 77 the paper called for the implementation of a jurisdiction statute in Ontario, though not necessarily in the same terms as the CJPTA.
78
The project did not move beyond the consultation stage. In part, it was interrupted by the Club Resorts litigation. In the consultation paper, a range of reasons were advanced for adopting a statute. Some were based
